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The DTPA
I.
Consumer:

a.
seek or acquire
i.
test:

1.
GF intention to purchase

      presents himself as a willing buyer with subjective intent to purchase

2.
capacity to purchase

        possess some indicia of capacity to consummate transaction
ii.
proper P (P must seek or acquire)

1.
intended B (i.e. gift)

a.  P's strategy:  garage door opener case:

A) purchased for P's benefit

B)  installed in his home

C)  used regularly by P

b.  D's strategy:  volvo case

A)  incidental user

B)  transaction not consummated w/ intent to benefit the claimant

C)  note:  gift from manufacturer never purchased/leased

2.
privity not req’d (and isn’t even a consideration)

3.   corporations are consumers via their agents

iii.  you need not seek/acquire G/S from defendant  (i.e bought house that was listed wrong on MLS - but okay b/c the sought house from someone)

b.
purchase or lease

i.
 what is for "use"?  whatever use was intended to be made of the goods

ii.  ex.  cattle case - the cattle were the basis of the complaint, not the cattle baron Pship

iii. includes resale

c.
goods or services
i.    goods:  

ii.   services:  must form basis of complaint

iii.  must form basis of complaint

iv.  professional services exemption

1.
advice

2.
judgment

3.
opinion

· exceptions to exemption:

1.  express misrep. of a material fact that's not a/j/o

2.  failure to disclose info. (if you knew that consumer wouldn't enter into K if he knew) 17(b)(23)
3.  an unk act that is not a/j/o

4.  breach of express warranty that is not a/j/o

vi.  the special case of Banks (goods and services)
1.  services (Riverside never expressly overruled but characterizing thing purchased as a good per Flenniken/Knight pretty much kills Riverside)

a.  Riverside  money was not a good, but the loan was a service

b.  "services" actions or uses that further some end or purpose

1. attempt to acquire money not a service

2. extension or credit not a service

3. services may include:

4. check services

5. financial counseling, etc.

c.  Krum  wrongfully froze assets and cashed selective checks = service

· not like Riverside b/c there is was only money being sought

· here, the bank deceptively w/held check cashing service

d.  strategy:

P - try to characterize the service as part and parcel of the transaction; that the service was the objective of the transaction  [ex.  I'm trying to get a car loan and loan officer quotes lower interest rate deceptively.  I want to show getting that advice was integral to my overall seeking car loan.]
D - rebut that it was just seeking money or bring up professional services exemption, if possible

2.  goods 

a. Flenniken  show the good's relationship to the transaction

· from the buyer's perspective, there is only one transaction - to get a house

· the borrower's objective in seeking loan is purchase of good/service => borrower is consumer as to all parties involved in that transaction (Megason).  

b. to apply Megason (seeking loan for goods/services) the G/S must form the basis of the complaint

P - there doesn't have to be anything wrong with the G/S to be a consumer b/c in Flenniken there was nothing wrong with the house

D - rebuttal is that in Flenniken the house only being 20% done was a defect

Walker standard (very hard to meet but seldom used)  Ct says not basis of complaint b/c they weren't complaining about the Homotel, must the act of the D's

c.  Knight  bank didn't sell car, only financed car; car was defective; ct. held "inextricably intertwined" transactions so P's were consumers as to bank.  Cts haven't extended this holding too far.

*note* even if P is a consumer & basis of complaint, you may not be able to prove causation by D

d.
the business consumer exception (bsns or individual w/ assets of $25mil +)

i.
$25M exemption must be affirmatively plead (as a defense) by D!

ii. exempt: written Ks for consideration of $100k + (not house)

iii. [non-written] Ks fro $500k + (not house)

e.
the proper defendant

i.  you need not seek acquire the goods from the D  Cameron
ii.  Amstadt  D's have dtpa liability to whomever they have communicated or  if their communications (as rzbly expected) reached the final consumer

iii.  are upstream manufacturers liable?  requirements:

1.  violation of act was producing cause of P's injury

2.  deceptive act committed in connection with P's transaction

3.  the D's activities are sufficiently connected to the G/S transaction:

· basically means the deceptive act must touch the consumer transaction

· remember, the D who gets stuck with the consumer transaction can seek indemnity

II.
Establishing liability

a.
the laundry list + detrimental reliance 
i.
all provisions

1.  prove the deceptive trade act or practice

2.  show reliance

3.  show any scienter req'd but that provision of the laundry list

a.  most don't require scienter so if the D is defending on the grounds that he is innocent, that doesn't matter; he can even be ignorant - boat seller case

ii.
focus on:

1.  (5)  representing that GS have sponsorship/approval, characteristics/ingredients, benefits/uses  which they do not

2.  (7)  representing GS are of a standard/quality/grade that they are not

· (5, 7) misrepresentations need not be verbalized (car trade-in case)

· must be a representation of a material fact

· D:  words too vague to be  material fact (vague generalization)

· specific enough to give rise to an objective standard

· against which GS may be measured

· consumer status is not a jury question (but often individual questions may go to the jury)

· puffing defense:  must be a misrepresentation of material fact, not puffing or opinion

· if the stmts in question lack the specificity of an affirmation of fact upon which a consumer could rely

· test:  whether the seller assets a fact of which the buyer is ignorant or merely states an opinion or judgment on a matter 

· which the seller has no special knowledge and

· on which the buyer may be expected also to have an opinion & exercise judgment

· must be an objective standard by which a jury can judge to see if conforms

3.  (12)  representing that an agreement confers rts that it doesn't

· if K language ambiguous, probably not a misrep (we don't want ambiguous terms of a K to be a DTPA violation)

· were parties in a substantially = position re: knowledge and info?

· was there over-reaching

· unK conduct

· confidential relationship btwn parties

4.  (23)  failure to disclose info that D knew & intent to induce P into transaction he wouldn't enter into had he known that info

· "knew" = scienter

· intended to induce consumer into transaction

* reliance:

· relying on a prediction of a future event = unrzbl reliance

*  producing cause (not prox. cause) so don't have to show foreseeability!

b.
mere bok defense

test:  is the "representation" merely a recital to fulfill the K obligations? & consumer's complaint based solely on fact that D didn't fulfill K

i.  nonfeasance = mere boK (can only get boK damages)

ii. malfeasance (partial performance OR defective performance) = dtpa

iii. boK or dtpa?

1.  nonfeasance = mere boK

2.  misfeasance (partial perf.) = dtpa

3.  were the misreps merely reciting terms of K or additional representations?  add'l = dtpa

D - purely economic damages


source of duty is only the K

ex.  if there's a K to correctly publish ad and you publish it wrong, there's no independent duty to publish ad correctly

P - show duty independent of K

ex.  if there's a K to clean the floor and you burn down house, that's negligent


recitation of terms:  "I need bags for cotton candy."  P can argue that there was an implied rep. that the bags are suitable for cotton candy storage.

option: (will not get you into dtpa!)

plead fraudulent inducement into K (that is a separate coa)

but fraudulent inducement is not a dpta coa; only a tort coa
b1)  fraud:  if you have the elements, plead c/L fraud [see pjc]

i.  elements

1. material misrep

2. false

3. known to be false or made with reckless indifference

4. intended to be acted upon

5. relied on

6. caused injury

ii.  mere failure to perform K is not fraud (but there may be fraudulent inducement)
iii.  fraudulent inducement:

· when a party fraudulently procures a K by making a promise

· w/o any intention of keeping the promise

· to induce other to execute the K

· then a tort coa for fraud exists

c.
unk


1.  elements
i.
  act or practice

ii.  that, to a consumer's detriment,

iii. takes advantage of the lack of knowledge, ability, experience, or capacity of the consumer

iv.  to a grossly unfair degree

      no scienter req'd; P need not prove D acted knowingly or intentionally
2.  grossly unfair:

· more than just unfair

· flagrantly glaring, noticeable, 

· complete and unmitigated

3.  remedies:

i.  injunction

ii. money damages


4.  time frames:  unk need not occur simultaneously with sale/lease of g/s that form basis of complaint

i.  Plaintiff:

· Flenniken:  unk act (foreclosure on home) need not occur at time consumer sought/acquired G/S (occurred later)

ii. Defense

· Chastain:  threatening phone call 1 year before consumer transaction "not persuasive" = not dtpa

· Flenniken:  foreclosure more intertwined with consumer transaction

d.
assignee liability

i.  scenario:  consumer executes note to seller; seller assigns note to assignee; assignee only liable for amt. they have collected on the note so far

ii.  there is no "assignee liability" per se.  No inextricably intertwined. [that only helps give you consumer standing.] You are only dtpa liable for your own dtp's.

e.
warranty


1.  generally:  the liability comes from the UCC; the dtpa only provides enhanced remedies


2.  interaction between the UCC warranties and the dtpa:

i.  an express W may also be a (5)(7) misrepresentation:  two coa's

ii. if express W disclaimed per UCC, you have no breach of W; but dtpa misrep can't be disclaimed

iii. if you're over $ cap for dtpa, just use UCC; if you can't reach a remote manufacturer (don't have consumer standing as to them) just use UCC.

iv.  no reliance for laundry list violation?  you're probably out of luck under UCC, too, b/c BB (basis of the bargain) is interpreted very similarly to "reliance"


3.  UCC Art. 2

i.  
goods only!  (things movable at time id'd for sale; not real estate or money) if mixed use predominant purpose test
ii. 
used goods:  all UCC warranties apply except merchantability [unless lying that they're new]

iii. 
disclaimers:  must reach consumer to be effective

iv.  
privity:

a.  no privity req'd for implied warranties under UCC

1.  vertical privity is enough (somewhere in chain of sale)

2.  horizontal privity is enough (bystanders can recover) [in DTPA use intended beneficiary test]

b.  generally req'd for express warranties in UCC

c.  not req'd in express if sample reaches consumer and manufacturer had knowledge the samples would probably reach the consumer

d.  Perhaps Amstadt is distinguishable b/c there, the D was a component part manufacturer, so there wasn't true "vertical privity."  Vertical privity arises between buyer and all in chain of sale.

v.  
notice required to direct seller, but not to someone buyer not in privity with

vi.
UCC = 4 year SOL


4.  express warranties:  general you need privity for express warranties
i.  affirmation of fact or promise + BB

a.  cannot be mere puffing

ii. description + BB

iii. model/sample + BB

iv.  warranty or merely puffing?

a.  test:  was salesman asserting a fact of which the buyer was ignorant

b.  or merely declaring his belief w/ reference to a matter of which he had no special knowledge 

c.  & of which the buyer would be expected to have an opinion


5.  implied warranties (goods)  you do not need privity for implied warranties
i.  implied W of merchantability

1.  elements:

a.  seller is a merchant (deals in goods of that kind or holds himself out)  and
b.  goods would pass under that description in trade

c.  goods are of fair or average quality

d.  run of even kind and

e.  conform to container/label

2.  "defect" need not be proven by expert testimony

3.  does not apply to used goods

4.  an implied W of merchantability contrary to public common knowledge cannot exists (cigarette case)

ii. implied W of fitness for a particular purpose

a.  seller knows purpose

b.  seller has scienter buyer is relying on his judgment/skill

c.  seller actually relies

iii. implied warranties and strict liability interplay (see HO)

a.  SPL coa:

1.  product defective and
2.  unrzbly dangerous

*   
this is harder to prove than UCC defect (lack of something necessary for adequacy & can be proved w/o expert)

*   
there is no SPL cause of action fore purely economic loss; if there is PI or property damages (to something besides defective product) then eco. loss can piggyback

b.  no privity required; bystanders can use 402A

c.  SPL tort damages:  (product is unrzbly dangerous and causes injury)

1.  "other property" (not the defective product itself) damages may be recovered under 402A [just as avail. under UCC as consequential damages for breach of implied W]

2.  can also recover economic damages re: defective product


6.  c/L warranties

a.  implied warranty of habitability (Humber)
i.  applies to new houses

ii. constructed in GWL manner and

iii. suitable for human habitation

*   possible SOR (repose) of 10 years

b.  implied warranty of suitability (commercial leased premises) (Davidow)
i.  no latent defects that are vital to use of premises for intended purposes

ii. essential facilities will remain in a suitable condition

iii. this warranty can be altered by the lease terms

iv.  factors:

1. nature of defect

2. effect on tenant's use

3. lenght of time defect lasted

4. age of structure

5. amt. of rent

6. where premises located

7. did tenant waive defects?

8. defect result of unusual use by tenant?
v.  only applies to commercial leases; Ch 92 Prop. code governs residential & is not a DTPA tie-in (could try to use laundry list)


7.  service warranties

a.  implied warranty that services will be done in GWL manner (but see Rcla)

b.  need producing cause

c.  must be modifying an existing tangible good 

i.  is an advocacy point:  (ct found horse training was enough)

ii. incidental services exception:  incidental services to the service K is not modification (helicopter refueling case not Melody W)

d.  GWL = that quality of work performed by one who has the knowledge/training & experience necessary for the successful practice of work performed

e.  cannot be disclaimed per PP

f.   the dtpa 2 year SOL applies, but you can argue the c/L 4 yr SOL applies

g.  the 5th cir. analyzed and found mere boK is not boW (partial performance could be boW); this is still a murky Q, but cts will probably go w/ 5th cir.


8.  establishing a warranty

a.  you must get a W from the UCC or c/L (b/c the DTPA doesn't create W's)
b.  mere boK is a defense b/c W must say more than "we will fulfill our obligations under the K" (imperfect performance = boW)


c.  note:  there is a special warranty for manufactured homes that is not waivable

III.
miscellaneous  (see HO; can use on exam)
a.
notice (you must send a demand letter!):

1.  exceptions:

i.
if SOL will run in 60 days, no notice req'd

ii. 
if dtpa by counterclaim, no notice req'd

2.  include in letter:

i.
complaints (rzbly detailed)

ii.
economic damages sought

iii.
m/a damages sought

iv.
atty's fees/expenses to date

3.  timing:  send 60 days before suit (cert, rrr)

b.
mediation

1.  either party can move for mediation w/in 90 days of notice letter

2.  requestor pays for mediation

3.  D has 20 days to tender; P has 30 days to accept (or deemed rejected) [note:  the post-mediation offer would also affect P's recovery if "subst. similar"]
4.  if eco. damages (per verdict) turn out to be less than $15k, the compellor must pay mediation

c.
effects of settlement offers

1.
D tenders what you asked for w/in 30 days! => P better settle b/c its a total defense

2.
D makes a counter-offer or any offer after "30 days of notice letter" [obs! we don't know the effect of time-periods, but they must do something?]

a)  offer made w/in 60 days (before suit filed):

i.  
P rejects or doesn't respond w/in 30 days (=> "rejected")
ii.  
after jury verdict, if damages are substantially similar or less than offer => 

A.  P gets lesser of verdict or offer

B.  P only gets atty's fees until date of offer!

iii.  
"substantially similar"

A.  probably total amt. (eco & m/a)

B.  probably includes trebling verdict

IV.
Class Actions available under the dtpa:

A.  class actions are available under the dtpa!

B.  there are usually about 25 in the class; often many more

C.  the big battle is class certification:  see Tex. R. Civ. P. 42 (A-20 in supp!!!) p 174-77

1.  so numerous that joinder would be impracticable

2.  common q's of law/fact

3.  claims/defenses are representative

4.  representative parties will fairly and adequately protect class interests

V.
Damages:  only eco & m/a available under dtpa!

a.
economic damages

1.  compensatory damages for pecuniary (monetary) loss 

i.
includes cost of repair, replacement

ii. 
includes consequential damages, but consequentials must be specially plead!

A.  rental value of car included even if you don't actually rent it

B.  missed work, etc.

C.  lost profits can be recovered but only if proved to rzbl degree of certainty

D.  must be producing cause (probably - argue Archibald Horses case, but see Hadley v Baxendale c/L rule)

iii. 
includes incidental damages (cost incurred in "covering"/mitigating)

iv. 
note:

A.  proving market value:  can be proven by P, but P must testify as to market value, not value to him personally!

B.  mitigation:  if clearly a mitigation offer (couldn't be construed as a settlement offer), then mitigation instruction can be made to jury; must be affirmatively plead as a defense by D!

2.  does not include:  exemplary, physical pain, m/a, loss of consortium, disfigurement, physical impairment, loss of companionship

b.
mental anguish damages:  

1.  you cannot get m/a without a knowing finding

2.  you could probably get m/a without eco. damages if you have knowing

3.  m/a:  more than mere disappointment, anger, resentment or embarrassment

i.
evidence of a mental sensation of pain

ii. 
P must show direct evidence of severity and duration of m/a, establishing a substantial disruption in P's routine (good, but not req'd)

iii.
high degree of mental pain and distress

4.  m/a under the c/L versus the dtpa -->

i.  dtpa:  statutorily granted for mental sensation of pain; awarded b/c 

             knowing conduct; but you still have to est. there was m/a

ii. c/L:    can't get m/a that is merely a result of economic loss

c.
discretionary damages (trebling; "punitives")

tie-in
1.  dtp committed
eco



actual (eco, m/a, PI, exempl, pain)

2.  knowing:

eco x3

m/a

actual x3

3.  intentional:
eco x3 

m/a x3

actual x3 (intentional doesn't help)
3.  knowingly means actual awareness at the time of the dtp
4.  intentionally means actual awareness & intent that consumer act in detrimental reliance
5.  evidence & question of trebling must be submitted to the jury; simply getting a "knowing/intentional" finding not enough b/c trebling is discretionary!

d.
tie-in statutes:

1.  damages available:

i.
actual damages (incl. economic damages & PI damages! & m/a)

ii.
don't have to have a knowing/intentional finding to get m/a

2.  tie-ins:

i.
Cancellation of certain consumer transactions

1. only for individuals, not businesses

2. merchant/merchant's agent engages in solicitation & sale at a place other than the merchant's place of business

3. rt to cancel by midnight on 3rd day after purchase

4. seller must include fill-in-blanks cancellation form with the contract
ii.
business opportunity act

1. applies to ppl selling "businesses" or great money-making opps to consumers

2. seller must be bonded fro $25k

3. seller must disclose any criminal history he has

iii.
Texas telephone solicitation act


1.  Ch. 37 (not tie-in) know for exam
1. M-Sat:  9a - 9p

2. Sun:  noon to 9p

3. must immediately id selves and bsns for which they are calling

2.  exceptions: 

· consumer requested call

· solicitor has prior/existing bsns relationship

· creditor

3.  Charges to credit accounts:  you can rescind w/in 7 days

4.  Civil Penalty:

· AG may seek

· civil penalty $10k for knowing violation

· consumer:  gets damages + atty fees

1.  Ch. 38: tie-in.  SOS req'd disclosure of lots of info.  Don't need to know for exam

1.  Federal Act:

· all automatically dialed or pre-recorded calls are banned unless the consumer has consented to them

· consumers have a private rt. of action  class action!
· injunction

· monetary loss or $500 for each violation (greater of)

· or both

· you can bring this action in state ct!

· but no statutory attys fees apparent (try to find them)

· the Commission is the FCC (Fed. Comm. Comms'n)
iv.
Texas debt collection act (see infra)

e.
attorney fees:  mandatory "shall" 

1.
"reasonable"--contingent fee K's may be rzbl, but you have to prove to the jury that they are (common sense factors); you cannot submit a %, but the jury must answer in $ (you help them by telling them hrs worked x rate)

2.  
what for?  if two coa's dependent on same set of facts => don't have to segregate!

3.  
you must designate yourself as an expert during discovery to prove up your own atty's fees; also request fees for appeal, in case

4.  
you don't need net-recovery to get atty's fees (can be entirely offset)

5.  
groundless/bad faith/harassing claims:  can award atty's fees for D v. P!

f.
pre & post judgment interest:  pre-judgment interest awarded, but not trebled (neither are costs/atty;s fees)

g.
groundless/bad faith/harassing claims (mandatory, not discretionary)

1.  allows D to recover rzbl & necessary atty's fees and costs IF:

i.
groundless in fact
or
ii.
groundless in law
or
iii. 
bad faith

or
iv.
harassing

2.  if groundless/bad faith/harassing, atty's fees are mandatory

3.  it's an issue decided by the judge

4.  is it groundless?

i.
no basis in law or fact

ii.
and not warranty by a GF argument to change the law

iii.
doesn't mean "no evidence" (tho. that certainly would be groundless)

iv.
inadmissible evidence may be used as a defense to 'groundless'

5.  "bad faith"

i.  
motivated by malicious or discriminatory purposes

ii.
may include the presence of malice, ill will & spite

iii.
reckless disregard for D's rights

6.  "harassment"

i.  
-no actual definition in any case-

ii.
dictionary:  for the purpose of torment

iii.
P's strategy:  dicta says it must be for the sole purpose of harassment (de facto means "groundless" as well)

iv.
D's strategy:  it was dicta and the statute's been rewritten since then ("or for harassment")

h.
cumulative recovery under the dtpa

1.  same act




different acts
    get actual dmgs. once


get actual damages once

    pick a punitive damage (only one)

get punitives, etc. under both coa's

2. example: (one act)

i.
actual damages under DTPA
} pick the greater


actual damages for fraud
}(the smaller offsets)

ii.
trebling discretnr’y dmgs.dtpa
]  P elects the greater


punitive damages for fraud
]  & waives the surplus finding

3.  if example above were two acts, under (ii.), P would get trebling & punitives

4.  P strategy:  two separate and distinct acts  (D: one act!)

5.  practically speaking (jury form):  ask for actuals on act 1, actuals and act 2 => punitives for each separately.

i.
proportionate responsibility:  

1.  ch. 33 applies (see statutory materials)

2.  51% bar applies

j.
Code warranty recovery:  (see 9/26 class prep.)

1.  code damages generally:  (this is the Trail formula!  incl. consequential, incidental; all the dmgs. must be foreseeable [prox cause]  LV + OL - CA - LA = dmgs)

2.  code warranties:  can get PI damages; governed by 4 year UCC SOL (better than dtpa that way, but no trebling)

3.  raise this unresolved issue:  fracture UCC warranty coa and DTPA coa so you can get code PI damages & DTPA trebling (of course, you can only use dtpa if you can show consumer standing)
4.  causation under the code:

a.  incidental & consequential damages:  producing cause (no foreseeability required)

b.  PI & property damages:  proximate cause (incl. foreseeability)

c.  SPL and DTPA only require producing cause

VI.  SOLs

a.
dtpa = 2 years

b.  
starting date:

1.  date of dtp or

2.  discovery rule:  when injury was/should have been discovered (not the act!!!)

3.  P can also argue inherently undiscoverable

c.  fraudulent concealment:

1.  P has burden to affirmatively plead (as a defense to SOL)

2.  won't work if actually discovered!

VII.
Physicians and Health Care Providers

a.  doctors can be sued under the DTPA

1.  Dr.s can't be sued for negligence (per Medical Liability Act)

2.  Dr's are liable for other things (e.g. misprep's - esp. if knowing/intentional)

3.  remember the professional services exemption!

VIII.
RICLA (Residential Construction Liability Act)

a.  applicable if underlying defect is construction defect, even if not plead!

b.  elements:

1.  construction defects

i.  construction of a new home, repairs, appurtenances (e.g. new garage)

ii. a matter concerning design, construction, repair

2.  proximately caused (by contractor, not sub!)

3.  P must give notice!!!  [NOTE:  P can be subsequent purchaser]
c.  damages:

1.  economic damages for house

2.  cannot get PI, survival or wrongful death

3.  cannot get damage to goods other than the residence!!!

d.  offers of settlement or repair (since notice is req'd)

1.  P unrzbly rejects settlement offer/offer to repair => P gets lesser of offer of rzbl cost of offered repairs & may only recover atty's fees until date of offer

2.  if there's not reasonable offer to settle/repair => no limit on damages

e.  mediation can only be compelled if damages exceed $7500

f.  RCLA and other coa's:

1.  RCLA wins if it collides with the DTPA

2.  RCLA does not pre-empt other coa's like c/L fraud

3.  RCLA & the Humber or Melody Homes warranties:

i.  the implied warranties are not waivable except by clear and explicit language

ii. Buchere says RCLA does not supplant the implied warranties

iii. but S.Ct. has granted cert. on Buchere
IX.
c/L defenses

a.  indemnification (expressly provided for in dtpa statute)

1.  a person sued under the DTPA may seek indemnity 

2.  from one who would have had liability under dtpa or at c/L

b.  common law defenses are not available under the DTPA: (including)

1. substantial performance  (Smith)
2. parole evidence rule or merger doctrine (Alvarado)
3. estoppel

4. ratification

5. constructive notice provided in recording statutes

c.  implied & express warranty cases:


1.  you may not use common law defenses

d.  mitigation:  Gunn Infiniti dicta - mitigation would be submitted to the jury in the proper cirx.; it must be an unconditional offer of settlement

X.  Disclaimers and Limitations of Damages

a. disclaimers, waivers & limitations of liability on DTPA-created coa's (the laundry list or unk):  ineffective!


exception:  1) writing signed  2)  substantially = bargaining power  3) rep'd by atty

b.  disclaiming UCC warranties, independent of the DTPA:

1.  implied W of merchantability:  clear and conspicuous (there shall be no Ws extending beyond the fact of this K)

2.  implied warranties are all disclaimed by "as is" or "with all faults"

c. disclaimers & limitations of liability on warranty coa's brought into dtpa: may be effective

example  "as is" disclaimer
1.
D:  
disclaimers are effective because they negate reliance



& no longer a "misrepresentation" because bought the thing "as is"



point out that the disclaimer/limitation was part of the basis of the bargain



also argue that limitation amt. includes trebling

2.
P:  
DTPA doesn't allow waivers

can try to show fraudulent inducement, fraudulent concealment, or fraudulent misrep.

get the limited amt. trebled for a knowing/intentional finding


"as is"
a) can't be boilerplate




b)  must be relatively  = bargaining positions

3. 
NOTE:  the limited damage amount may be trebled per Rinehart (ct. app. case); but D can still argue that the limitation of damages included all liability (as opposed to "contractual liability" in the Rinehart case)

4.  it's harder to waive express warranties - you'll probably run into fraudulent misrep.; usually the express W language trumps the waiver (assuming the express W lang. is admissible - which it probably is since the PER is a c/L defense and is generally not an available defense to a W brought thru the DTPA)

a)  Magnusson-Moss:

1.  applies to written warranties & natural person-consumers (not bsns consumers)

2.  can't modify/disclaim implied W's if there is an express W made!

d. disclaiming the Humber (new home construction) or Melody Homes (repairs) warranties:

1.  Tex. S.Ct. said Melody W cannot be disclaimed by boilerplate terms (must be clearly wavied)

2.  Buchere applied resoning to Humber W [there was a dissent & cert. granted]

XI.  Binding Arbitration

a.  arbitration is a final and binding proceeding

b.  burden shifting:

1.  D proves:  there is an arbitration agreements & these claims are w/in the scope of the ag.

2.  P says its unk, fraud, duress

3.  but the arbiter must decide that!!! per Tex. S.Ct. in Oakwood
4.  the cts. have used Mag-Moss to say you can't waive jury rights if there is an express W

Wrongful Debt Collection

I.
c/L

a.  there is also a tort of "abusive debt collection" at c/L *(Duty case)* - can use to get multiple recovery if you can show separate acts

b.  Duty tort is an intentional tort

II.
Federal Fair Debt Collection Practices Act (FFDCP)

1.  what is a debt? (FDCPA)

a) any obligation/alleged obligation of a consumer (natural person) [HBO said offer or extension of credit; rejected by other circuits in "bad check" cases]

b) to pay money arising out of a transaction

c) in which the money/property/insurance/services primarily for personal, HH or family use

d) whether or not reduced to judgment

2.  who is a debt-collector?

· statute

· principal purpose of which is collection of debts;  or 

· person who regularly collects (attempts) directly or indirectly, debts owed to another (in interstate commerce)

· the creditor is not a debt-collector!  unless they use any name not their own!!!

· includes lawyers that regularly collect debts via litigation (but pleadings are exempt from the FDCPA)

3.  "validating notice"  w/in 5 days after first communication, written notice of:

a) amt. of debt

b) name of creditor

c) that consumer may dispute (in writing) w/in 30 days & debt collector can't do anything until he gets verification of debt

4.  what is prohibited?  

· acquire location info. in a discreet manner

· harassing, abuse conduct, misrepresentation, etc.

· once debt collector knows there is an atty, debt collector can only deal with atty

· call between 8a - 9p

· abusive or profane language; use threat of violence

· "the mini-Miranda warning" failure to disclose in the initial communication w/ the consumer that the debt collector is attempting to collect a debt and that any info. recv'd will be used for that purpose

· acts are not exhaustive  [unlike Tx!]

5.  remedies:  civil liability and atty's fees

    consumer:  commercial entities not protected; only for "natural persons"

6.  one year SOL!!!

III.
Texas Debt collection Practice Act (TDCP)  is a tie-in statute!
a.  Debt collector:  does include the creditor himself!

b.  provides means for correcting inaccurate credit reports

c.  prohibited conduct:

1. these are exhaustive in the Texas act

2. therefore more detailed

d.  remedies:  actual damages = 

1. economic damages

2. non-economic damages

3. and punitive damages

Basics of Insurance Law

I.
Insurer’s duty of GFFD to insured

a. the insured has a duty to deal fairly & in GF with insured

b. must be a "reasonably clear" standard for bad faith liability

c.  remedies:  

1.  actual damages, incl. m/a (?)

2.  punitives:  very hard to get in a bad faith case

· P must show bad faith accompanied by malicious conduct, etc.

· translate into test:  D was actually aware that

· not paying would actually result in

· extraordinary damages (death, injury, etc)

d.  proper P:  must be insured (not a 3P)

NOTE
· duty to defend:  wrongful refusal to defend is a boK

· Stowers re: failure to settle w/in policy limits; not on exam

II.
Art. 21.21 of Texas Ins. Code

a.  can sue for §4 violations or dtp's

1. there is a §4 violation that duplicated the "rzbly clear" tort standard for not paying a claim

b.  can bring §4 violations into DTPA or bring dtp's into §16  [dtpa<----->21.21]

c.  damages!

1. you cannot get m/a

2. you can get "actual damages"

3. you can get m/a if you get a knowing finding if brought thru dtpa

d.  standing (proper P):  

1. you don't have to be a consumer under 21.21

2. you must be a consumer if you plead laundry list violations that require you to be a consumer inside the laundry list provision

3. the ins. agent in Crown Life had standing

e.  proper D:  Are all employee agents of a company subj. to personal liability as a "person"?  No, you must engage in the bsns of insurance under the statute.  (e.g. janitor not engaging in bsns of insurance)

III.
other ins. code provisions

a.  Art 21.21-2:  is a tie-in statute

1. if you have consumer standing, sue this! because tie-in part of dtpa offers the best damages!

b.  Art. 21.55:  must pay claims w/in 15 days (or notify of acceptance/rejection of claim); it is a boK; ct added interest for not paying

IV.  
insurance hypo:

a.  potential coa's

· boK

· for not settling when rzbly clear:  (P would try to make it separate acts, but hard)

· tort duty of GFFD

· 21.21 brought into dtpa (may be more than §16 dmgs. but probably not!)

· §16 bringing dtpa remedies into ins. code

· 21.21-2 as a tie-in statute through the dtpa (best damages)

b.  refuses to pay 3P claims; can insured sue for gffd? no

c.  can we sue agent? yet

d.  Can 3P sue ins. co. for their failure to settle the 3P claim when liability is rzbly clear?  NO  (p 370 Allstate v Watson case  -  p. 371-2 is the Vail case & we don't need to know it)

Why not?  it's a conundrum for the ins. co.; conflicting duties of the ins. co to settle with one but then possibly be liable to the other for settling too quickly
